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Meetings the Executive Committee 


The fortieth meeting the Executive Committee the Federal 
Communications Bar Association was held Tuesday, April 25, 1939 
Messrs. Roberson, president Segal, second vice-president Bingham, 
retary; Littlepage, treasurer; Caldwell, Geiger, Patrick, Sherley and 
Van Orsdel. 

The following applications for membership were approved 


Andrew Bennett Joe Carrigan 
Natl. Assn. Hamilton Building 
1626 Street, Wichita Falls, Texas 
Washington, 
Neville Miller 
John Gibbons Natl. Assn. Broadeasters 
Broad Street 1626 Street, 
New York City Washington, 


Louis Paleno 
1211 Chestnut Street 
Philadelphia, Pennsylvania 


The treasurer made report and was authorized pay outstanding 
bills the printer the and also the mimeographer. 

The president made report several subjects including the fur- 
nishing transcripts record the Commission, the amendment 
the Rules Practice and Procedure, the administration the Motions 
Docket and the furnishing exhibits counsel hearings. 

The Sub-Committee arrangements made report which was 
recommended that the spring outing dinner the Association not 
held this year. After discussion the report, the recommendation 
the Sub-Committee was adopted. The Sub-Committee was instructed 
enter into study arrangements for outing between June and 
September. 

Mr. Paul Segal spoke with reference the subject amendments 
the Rules the Commission which are printed the Federal Regis- 
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ter, and stated that there appeared discrepancy between the num. 
ber the Rules released the Commission and the number under 
which the Rules appeared the Federal Register. 

was had concerning the manner which the Motions 
Docket functioned, and was suggested that some the questions raised 
might discussed conferences between the president the Associa- 
tion and the Commission. 


—P. R., Jr. 


Treasury and Membership 


May 15, the treasurer reported that after the payment all 
bills there was approximately $825 the treasury. the same date 
there were 241 members the Association. 


Summer Recess 


The Commission has announced that hearings will held, except 
under direct instructions from the Commission, during the period July 
September 1939, both days inclusive. 

When the Commission released its report stating that recess would 
held, made the statement that the period from July September 
well used the Commission accelerating the disposition 
pending cases. Practitioners before the Commission ean, therefore, look 
forward the release the Commission greater number deci- 
sions than have been released during any similar period the recent 
past. 

Jr. 


Licenses for Frequencies Above Megacycles 


The Commission, May ordered all holders licenses for fre- 
quencies above megacycles submit applications for renewal their 
authorizations June 1939. The action the Commission amends 
previous order which set August the final date for receiving appli- 
cations. 

October 1939 the effective date the new allocation fre- 
quencies under Order No. 19, and the Commission plans use the 
additional time which obtained the earlier filing date for study 
the needs services used frequencies above megacycles. 


—P. Jr. 
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Hearing Rules 177 and 177.1 


previous issues the JouRNAL (See April, 1939, 
and December, 1938, 11) have the petition filed Mayor 
LaGuardia obtain amendment the Commission’s rules 
programs international broadeast stations certain regu- 
lar broadeast stations. 

view the petition (as amended) which was filed Mayor 
LaGuardia the Commission has scheduled hearing the amendment 
its rules, the hearing held June 1939 Washington, 
before committee the Commission composed Commissioners Case, 
Craven and Payne. The Commission has given permission any 
licensee, applicant other interested party appear the hearing 
and present evidence the question whether not regular 
stations whose licensees are universities, other educational institutions, 
municipalities, other government agencies, other non-commercial, 
non-profit-making organizations should permitted the 
programs international broadeast stations. 

The issues which the Commission has formed for the purposes 
the hearing are: 

determine whether the Commission should amend its Rule 
stations regular stations whose licensees are uni- 
versities, other educational institutions, municipalities, other govern- 
mental agencies, other non-commercial, non-profit-making organiza- 
tions. 

determine whether the Commission should amend its Rule 
177.1(b) not require authority from the Commission rebroad- 
cast the programs high frequency stations regular broad- 
cast stations whose licensees are the same those set forth paragraph 
hereof. 

determine the basis for the between the types 
licensees mentioned paragraph hereof and other broadeast licensees 
for the purposes therein set forth. 

determine what extent, all, the amendment the 
rules set forth paragraphs and hereof would affect the operation 
commercial stations program service and listening audience. 

determine whether the amendment these rules the 
particulars mentioned paragraphs and hereof consistent with 
the purposes international broadcast stations, set forth Rules 
1010, 1011, and 

determine whether, view the long distance character- 
isties international stations, and the unreliability the short 
national services such stations, international stations should per- 
mitted used assist the building programs for regular 
stations. 
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determine whether view the limited number frequen- 
cies available throughout the world for international stations and the 
relatively large number frequencies now used for regular broadcast 
stations the United States, and view further the position taken 
the Government the United States America all international 
that international broadcast stations should used 
sively for international transmissions programs, the amendment 
Rule 177.1, set forth paragraph hereof, should made. 

determine whether the amendment the rules the particu- 
lars mentioned paragraphs and hereof would consistent with 
international agreements treaties which the United States 
party. (Article Paragraph 19, the General Radio Regulations, 
Annex the International Telecommunications Convention, Madrid, 
1932; Article Paragraph 22, the General Regulations, Annex 
the International Radio Convention, Cairo, 1938; and Section 
Table IV, the Inter-American Arrangement Concerning Radio Com- 
munications, Havana, 1938). 

determine whether the Commission should change its basic 
policy not authorizing the use radio facilities where other facilities 
are available render the same service. 

10. determine what extent sufficient signal can delivered 
international broadcast stations throughout the United States 
permit satisfactory rebroadcast service. 

11. determine whether the modification the rules set forth 
paragraphs and hereof would serve interest, convenience 
and necessity. 


R., Jr. 


Multiple Press Hearings 


The Commission April 17, 1939, ordered investigation the 
Matter Multiple Press News Service Mackay Radio and Tele- 
graph Company (California), Mackay Radio and Telegraph Company, 
Ine. (Delaware), Radio Marine Corporation America, Tropical Radio 
Telegraph Company, and Globe Wireless, Ltd. (Docket No. 5584), 
determine the lawfulness charges made for and the classifications, 
regulations and practices relating the transmission the above- 
named multiple press news, where the published charges 
include the charges for both the communication service and for the 
news itself. 

The above-named carriers were made parties respondent the 
proceeding, which was assigned for hearing May 22, 1939, 
the offices the Federal Communications Commission, Wash- 
ington, 


May 1939, the Commission ordered investigation into the 
charges, practices, classifications and regulations Press Wireless, Inc., 
connection with the multiple address public press services this 
corporation the territories and possessions the United States lying 
outside the continertal boundaries this country. 

the intention the Commission investigate the question 
whether Press Inc., has been unjustly discriminating against 
its multiple address service the territories the United 
States making additional charge where additional cost was 
involved the company furnishing this service. The date for hear- 
ing was set for June the offices the Commission Washington, 


Report Television Committee 


The Television Committee the Federal Communications Commis- 
Case, and Thad Brown, conformity with the Commission’s an- 
nouncement April 1939, during the week April 10, conferred 
with certain leaders the radio industry Philadelphia and New York 
the future development the field television. The Com- 
mittee was accompanied its trip George Porter, assistant general 
counsel for and William Bauer, attorney. Commis- 
sioners George Payne and Paul Walker joined the Committee dur- 
ing the week and also participated the various inspections and con- 
ferences. Chief Engineer Jett, General Counsel William 
Dempsey, Assistant Chief Engineer Andrew Ring, and Dr. 
Wheeler, chief the Technical Information Section, also joined the 
committee during portions the inspection. 

The Committee visited and conferred with the Farnsworth Televi- 
sion Company and the Philadelphia Storage Battery Company Phila- 
delphia. New York the Committee conferred with representatives 
and inspected the developments the National Television Corporation, 
and conferred with representatives the International Television Radio 
Corporation well with Major Armstrong, inventor. addition, 
New York the Committee conferred with representatives the 
General Company, witnessed demonstrations and conferred 
with officials the Radio Corporation America, the Bell Telephone 
Laboratories, the Columbia Broadcasting System and the DuMont Labo- 
ratories. 

has been indicated members the Committee that further 
conferences will held Washington early May with representatives 
Majestic, Zenith, Crosley, Wald, and Don Lee. 
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statement released the Commission April 18, 1939, 
was stated that: 


“The Committee has deemed its duty be, accordance with the continu- 
ing policy the Commission, encourage American inventive genius and pri- 
vate enterprise further its remarkable efforts toward the accomplishment the 
necessary improvements the technical quality television, and the same 
time consider the interest the public. The Committee hopes that private 
enterprise and inventive genius able develop practical system 
television which will permit the early inauguration this service the public, 
but which, the same time, will permit considerable future improvements 
quality without too rapid obsolescence receivers which may purchased 
the public.” 


Two divergent schools thought appear present the 
methods that should followed initiating television service 
the public. One group contends that television now ready for public 
participation through the purchase receivers. The opposition main- 
tains that the present standards are not sufficiently flexible permit cer- 
tain technical improvements without unduly jeopardizing the initial in- 
vestment the public receivers. This same group also contends that 
leading companies the field are entitled realize certain amount 
return the millions dollars already invested television experi- 
mentation. 

With the conflicting views presented, the Committee indicated 
its report that regulatory steps will proceed under ‘‘slow bell’’ for the 
time being. Within month following the conferences, the Committee 
hopes submit its report the full Commission. However, has 
been stated 


necessary, the judgment the Committee, hold public 
hearings before submitting its final report the Commission.” 


May the Television Committee the Commission released 
detailed report the technical standards which were submitted the 
Commission for approval the Radio Manufacturers Association. 
The report detailed one and will discussed the June issue the 
JOURNAL. 

—J. 


Recent Court Decisions 


Rochester Telephone Corporation United States al. Decided April 17, 1939 
the Supreme Court the United States. 


The Court upheld Commission order which found that local 
telephone company through stock ownership and contractual arrange- 
ments was controlled the New York Telephone Company and there- 
fore was subject all the common provisions the Com- 
munications Act. 

Section 2(b) the Act 1934 provides part 
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“(b) Subject the provisions Section 301, nothing this Act shall 
construed apply give the Commission jurisdiction with respect 
(2) any carrier engaged interstate foreign communication solely throu 
physical connection with the facilities another carrier not directly indirect 
controlling controlled by, under direct indirect common control wit 
such carrier; except that sections 205 this Act, both inclusive, shall, 
except otherwise provided therein, apply carriers described clause (2).” 


The proceeding before the Commission arose upon order requiring 
the Rochester Telephone Corporation show cause why should not 
required file responses certain the general orders the telephone 
divisions. Rochester corporation answered that was carrier 
engaged interstate communication solely through physical connection 
with the New York Telephone Company and not indirectly 
with’’ such company; and such was only subject sections 201 
205 the Communications Act. 

Prior 1920 independent telephone company and the New York 
Company were competing the city Rochester, New York. About 
1920 the Rochester properties the two companies were transferred 
new company, the plaintiff the instant case. consideration for 
the transfer, the New York Company received the entire preferred stock 
(later designated second preferred) the new company and 
for cash approximately its common stock. compensation the 
officers the independent company through whose efforts the consolida- 
tion had been effected, the New York Company paid $70,000, the greater 
part which was used purchase the remaining 2/3 the common 
stock for voting trust, the beneficial interest which was the 
officers. The preferred stock held the New York Company had 
limited voting rights. certain corporate matters major importance 
vote 80% the common stock was required the articles incor- 
poration. Cumulative voting provisions assured the New York Company 
electing five the fifteen directors the Rochester corporation. The 
New York Company maintained and operated toll switchboard 
Rochester connected with the exchange the Rochester corporation 
through which interstate and intrastate toll service was furnished the 
subscribers the Rochester corporation. 

finding these facts the telephone division ordered the Rochester 
corporation subject all common carrier provisions the 
Act 1934, and, therefore, subject all orders the 
telephone division wire telephone carriers whose annual 
gross operating revenues exceeded $50,000.’’ the Matter Rochester 
Telephone Corporation, 476 (November 18, 1936). 

The Rochester corporation thereupon brought suit the United 
States District Court, Western District New York, under the Urgent 
Deficiencies Act 1913, extended section 402(a) the Communi- 
cations Act, set aside the order the Commission. The District Court 
dismissing the bill held the determination the Commission 
under the proof submitted the case was binding upon the court. 
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Rochester Telephone Corporation United States al., Supp. 
634 (June 20, 1938). 
The Supreme Court affirmed the lower court’s decision, stating: 


“The record amply justified the Communications Commission making such 
findings. Investing the Commission with the duty ascertaining ‘control’ 
one company another, Congress did not imply artificial tests control. 
This issue fact determined the special circumstances each 
case. long there warrant the record for the judgment the expert 

body must stand.” 


the suggestion that the ownership the New York Company 
but the common stock the Rochester corporation was conclusive 
the former’s lack control the latter, the court replied that such 
suggestion disregarded the actualities relations. 

Overshadowing importance the decision the merits was the 
discussion the court the jurisdiction the federal courts review- 
ing orders under the Urgent Deficiencies Act 1913. This act ap- 
plicable not only orders the (with the exception certain 
orders pertaining radio licenses and permits) but also certain orders 
the C., the Secretary Agriculture, and the Federal Coordinator 
Transportation. Moreover, the courts have construed other acts per- 
taining the review orders administrative agencies applying 
the doctrines established construing the Urgent Deficiencies Act. See 
Federal Power Commission Pacific Power Light Co. al. (Supreme 
Court, April 17, 1939). 

the instant case the question the jurisdiction the court 
review the order was not raised until the case reached the Supreme Court, 
but the court held that the point could properly made that time. 

The contention the government. which challenged the jurisdiction 
the court review the order, was that the order was negative 
form and substance and therefore. under the established doctrine prior 
cases, was not reviewable. The majority rejected the contention and 
held that the distinction between ‘‘negative’’ and ‘‘affirmative’’ orders 
did not involve the real consideration upon which rests the reviewability 
orders. The doctrines primary jurisdiction and administrative 
finality were held completely satisfy the considerations policy for 
which the notions ‘‘negative’’ and ‘‘affirmative’’ orders were intro- 
duced. The court 


any distinction such between ‘negative’ and ‘affirmative’ orders 
touchstone jurisdiction review the Commission’s orders serves useful 
purpose, and far earlier decisions have been controlled this dis- 
tinction they can longer guiding.” 


Mr. Justice Butler wrote special concurring opinion, which Mr. 
Justice McReynolds These justices were the opinion that 
the case presented debatable question the jurisdiction the 
District Court, since the facts conclusively showed that purpose, 
terms and effect the order questioned was affirmative nature. The 
minority opinion states: 
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“There occasion review earlier decisions dealing with affirmative and 
negative administrative orders and obviously none overrule any them 
repudiate impair the doctrine they establish. The court’s discussion ex- 
traneous the issue involved confuses rather than clarifies.” 


—S. 


Pottsville Broadcasting Co. Federal Communications Commission, Schuylkill Broad- 
casting Co., Intervener. Decided May 15, 1939 the Court Appeals 
for the District Columbia. 


May 15, 1939 the Court Appeals issued writ mandamus 
directing the Commission consider the Pottsville Com- 
pany’s application the record which was completed the time the 
hearing was held that application. 

will recalled that May, 1938 the Court Appeals reversed 
the decision the Commission denying the application the Pottsville 
Company Pottsville, Pennsylvania (See July, 
1938, 15). When the Commission indicated that desired consider 
the Pottsville application comparative basis with the applications 
the Pottsville News and Radio Corporation and the Schuylkill Broad- 
easting Company (Pottsville News and Radio Corporation and the 
Broadcasting Company filed their applications after the Potts- 
ville application had been heard), counsel for the Pottsville Company 
requested writ prohibition and mandamus from the Court Ap- 
peals. The purpose the request for the writ was compel the 
Commission decide the Pottsville application the record which had 
already been made. 

The Court Appeals granted the request for writ mandamus 
but decided that would unnecessary issue the writ since the pro- 
which the Commission should adopt was plainly stated the 
opinion. The Court said, however, that the Pottsville company needed 
writ for protection its rights, the writ would issue upon request. 
(See April, 1939, pp. 23-25). 

The Commission filed motion for rehearing, but the motion for 
rehearing was denied. 

The Commission then filed motion for the Court clarify its 
order, the request stating that the Commission was not certain the 
scope the Court’s order. This request for clarification was filed 
May 12. 

May 15, the Court issued order which set forth the terms 
the writ mandamus, but the issuance the writ was postponed for 
period days enable the Commission, request review the 
Court the United States upon application for writ 
Inasmuch the Supreme Court adjourns for the summer 
May 29, will impossible obtain action the petition for 
writ certiorari until the fall. 

The terms the Court’s order are follows: 


he 
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“This cause came heard upon the petition for writ mandamus, 
the answer the respondent, and the reply the petitioner; and after hearing 
counsel and the Court being fully advised the premises, 


“ORDERED, AND DECREED the Court that writ 
mandamus issue out and under the seal this Court, directed the Federal 
Communications Commission and the members thereof, namely, Frank 
McNinch, Norman Case, Craven, George Henry Payne, Frederick 
Thompson, Thad Brown, Paul Walker, and their successors office, com- 
manding them and each them forthwith carry out the judgment this 
Court, (a) set aside the order the Federal Communications Com- 
mission dated June 1938 which denied the application petitioner, the Potts- 
ville Broadcasting Company, and designating said application for hearing 
comparative basis with the applications the Pottsville News and Radio 
Corporation and the Schuylkill Broadcasting Company, and (b) hear and 
reconsider the application the Pottsville Broadcasting Company the basis 
the record originally made and accordance with the opinions this 
Court this cause, filed May 1938, and April 1939. 

“The issuance the writ will stayed for thirty days.” 


—P. Jr. 


Woodmen the World Life Insurance Society Federal Communications Commis- 
sion. Decided April 17, 1939 the United States Court Appeals for the 
District Columbia. 


This was appeal Station WOW Omaha, Nebraska, operating 
with 1,000 watt power during evening hours 590 from de- 
cision the Commission granting the application 
move its transmitter site; change its equipment and power; and 
change its hours operation from daytime unlimited time. The Com- 
mission first granted the application without hearing, then later 
rescinded its action and set the application for hearing. Following the 
hearing the examiner recommended that the application granted 
and the Commission did grant the application for the second time 
February, 1936. 

Thereafter the Commission vacated its order and set the application 
for further hearing, and April, 1937, the Commission for third time 
granted the application. Appellant asked for rehearing, which June, 
1938, was denied, and this appeal was taken. The distance between 
Omaha (WOW) and Kalamazoo, Michigan (WKZO) 545 miles. 

The Commission found that, notwithstanding Kalamazoo was only 
545 miles from Omaha, that objectionable interference the service 
WOW would result from the grant WKZO because the char- 
the proposed directional antenna, and this basis 
the license was granted. WOW appealed the ground that consti- 
tutes departure from the Commission’s usual allocation practice, which 
means that the Commission has this reduced the distance be- 
tween two stations the same from 640 545 miles; the 
ground that the service submitted does not justify the conclusion that in- 
terference between the two stations will avoided the use WKZO 
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directional antenna elevated required the Commission’s order; 
and, the ground that WKZO having applied for license based upon 
antenna 130 feet high and WOW having intervened and insisted 
that such antenna would violate the provisions Rule 131, the issue 
before the Commission was confined the granting rejecting the 
application the basis the proposed antenna. The Court found that 
WOW was given notice and opportunity meet the issue arising from 
towers required the new engineering standards then 
effect. WOW was, therefore, not ultimately deprived fair hearing. 
If, considered this view, said the Court, appears that the grant 
WKZO will not result objectionable interference WOW, the latter 
not aggrieved person entitled appeal under Sec. 402(b) the 
Act 1934. 


The Court said, continuing: 


“It enough say that there substantial evidence the record show 
that the use the directional antenna, elevated required the Commis- 
sion’s rule, the station established WKZO will operated such 
way restrict the radiation the direction Omaha and eliminate any 
possibility interference with WOW. The grant WKZO made conditional 
upon compliance its equipment with this standard; and have manner 
doubt that if, after erection and proper test the Commission itself, 
should shown the expected objective has not been realized, the Commission 
will either withhold final approval see that such changes are made 
shall necessary accomplish the result. The grant, subject its approval, 
sufficient guaranty that this will done.” 


Continuing, the Court further said: 


“We have, therefore, case which the Commission after five years 
study and investigation, and after having twice granted and twice revoked the 
permit, set the application down for final hearing considered the 
condition that the applicant would agree that the event the grant was made 
the transmitting equipment should designed accordance 
with the Commission’s specifications required Commission’s new Rule 131. 
These conditions were accepted WKZO, and appellant was forehanded with 
knowledge that the grant, made, would made specifications different 
from those set out the original application. With notice the changed 
specifications, not only failed offer any evidence showing interference with 
its station, but the cross-examination its own witnesses objected evi- 
dence showing that under these changed conditions there would none. The 
whole course the hearing indicates that appellant was afforded opportunity 
show that the interference would result, but preferred instead rest its 
case upon wholly technical objection based procedure. approve its 
position this respect, would involve denial the city Kalamazoo night 

radio service record which preponderatingly shows that this can had 
without resulting objectionable interference WOW any other station. 

“In these circumstances, think consequence that the Commis- 
sion failed require the applicant change its specification conform the 
new rule. sufficient that with notice the condition which the grant 
would made, made all, WKZO persisted its application and that the 
evidence subsequently taken was based upon conditions which would obtain 
with antenna constructed accordance with the rule. all this WOW had 
due notice, but spite substantial evidence that damage would ensue, 
failed show the contrary. is, therefore, not person ‘aggrieved whose 


q 
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interests are adversely affected’ the 
Broadcasting Corp. Commission, 244, App 119; Pulitzer 
Supply, etc. Commission, 303.” 


Amount—Gibbs Buck, Law ed. 688, and Buck 
Gallagher, Law ed. 704. Decided 17, 1938 the Supreme Court 
the United States. 


The Supreme Court the United States April 17, 1939, rendered 
two decisions determining jurisdictional questions cases involving 
statutes the States Florida and Washington aimed combinations 
copyright owners fixing prices for the privilege using copyrighted 
works. The constitutionality the statutes was not passed upon the 
Court but the question will undoubtedly decided before litigation 
terminated. 

the so-called Florida ASCAP entitled Gibbs Buck, 
Law ed. Advance Opinions, 688, seq., the appellant, Attorney Gen- 
eral the State Florida, appealed from order the District Court 
the United States for the Northern District Florida denying 
motion dismiss bill complaint brought the appellees, the 
American Society Composers, Authors and Publishers, Gene Buck 
president the Society, and others, failing set out facts sufficient 
show Federal equity jurisdiction constitute cause action, 
and granting interlocutory injunction against the enforcement the 
Florida statute. appeal, the Supreme Court the action the 
lower court. 

The facts the Florida case set forth the Court’s opinion are 
substantially follows. The American Society Composers, Authors 
and Publishers, hereinafter called Society, was founded 1914 license 
performance copyrighted music for profit and otherwise protect 
the copyrights. One the rights given the Copyright Act! the 
exclusive right perform copyrighted musical compositions public 
for profit. The Florida which was directed organizations like 
the Society and became effective June 1937, makes unlawful for 
owners copyrighted musical compositions combine into any corpora- 
tion, association other entity fix fees ‘‘for any use ren- 
dition copyrighted instrumental musical compositions for 
private public performance for profit,’’ when the members the 
constitute ‘‘a substantial number the persons, firms 
corporations within the United States’’ owning musical copyrights. 
declares the combination unlawful the price-fixing 
restraint and the collection license fees and contracts 
the combination illegal. 


ec. e). 
2Fla. Gen. Laws 1937, vol. chap. 17, 807. 


The Society’s bill complaint attacked the Florida statute con- 
trary the Constitution and laws the United States and the Con- 
stitution Florida. particular, the bill urged that the law infringed 
upon rights given the Copyright Act 1909, deprived complainants 
rights without due process law and without the equal protection 
the laws, impaired the obligations contracts already executed and 
operated post facto law. 

The bill formally alleged that the matter controversy exceeded 
$3,000. the bill alleged that three publishers owned copy- 
rights value excess $1,000,000 while each the individual 
complainants owned copyrights worth excess that would 
cost each individual more than $10,000 create agency Florida 
protect himself against infringement unauthorized per- 
formances for profit, issue licenses and check the uses 
reported that fees collected 1936 Florida amounted $59,306.81 
and that similar sums were expected the future; and that 1936 each 
the three publishers received more than $50,000 from the Society 
and each individual more than $5,000. motion for temporary in- 
junction was made February 1938, the same day the bill was 
filed, and affidavits were presented support the motion. 

The issue Federal jurisdiction was raised the lower court 
motion dismiss the ground that affirmatively appears 
the allegations the bill. that the jurisdictional amount 
brought for the benefit the members the American Society 
Composers, Authors and Publishers and does not affirmatively 
appear that the loss any member said society due the enforcement 
(the challenged act) would amount the necessary juris- 
dictional amount.’’ Other jurisdictional averments the motion state 
that the Society cannot suffer any loss from the legislation because 
affirmatively appears that the Society divides all its proceeds from licens- 
ing between its members and affiliates and ‘‘therefore, the loss, 
sustained due the enforcement said Florida would fall not 
the members the Society, but the Society itself.’’ Finally the 
motion sets out the lack jurisdiction the ground that affirmatively 
appears from the allegations the bill that the jurisdictional amount 
not involved the plaintiffs have not shown the extent loss 
damage they would suffer reason the enforcement said State 
compared with the amount profit they would make the non- 
enforcement said law.’’ the form the motion the juris- 
diction admitted the bill’s statements, was submitted the allegations 
without the production any evidence. 

holding that the finding the District Court that the matter 
controversy exceeds $3000 value fully supported the facts, the 
Supreme Court, speaking through Mr. Justice Reed, said ‘‘The essential 
matter controversy here the right the members, association 


through the Society, conduct the business licensing the per- 
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formance for profit their copyrights. This method combining for 
contracts interdicted the Florida statute. not question 
taxation regulation but prohibition. Under such the 
issue jurisdiction the value this right conduct the business 
free the prohibition the statute. determine the value this 
right the District Court had the admitted facts that more than three 
hundred contracts expiring 1940 were existence between the Society 
and the Florida users; that 1936 alone almost sixty thousand dollars 
was collected from the users, and that similar sums were expected for 
the remainder the term. While the net profits the business 
Florida not shown, the business the Society, whole, profitable. 
The three publisher parties receive more than $150,000 yearly and in- 
dividuals more than $5,000 per year each. The cost compliance with 
its requirements evidence also the value the right freedom 
from the act. The complainants, other than the Society, allege without 
traverse that the cost each one providing individually Florida 
the services now provided the Society for each member would exceed 
$10,000. Whether this annually, for the length the agreement, 
for some other term not shown. From these facts, the finding the 
District Court that the matter controversy—the value the aggregate 
rights all members conduct their business through the Society— 
exceeds $3,000 value fully 

The Court distinguished McNutt General Motors Acceptance 
Corporation, 299 and KVOC, Inc. Associated Press, 299 
269, stating: 


“McNutt General Motors Acceptance Corp. differs. There the State 
Indiana had passed act regulating, not prohibiting, the business the 
Acceptance Corporation. The right for which protection was sought was the 
right free regulation. was measured the loss, any, follow- 
ing enforcement regulation. This was not alleged proved. KVOS 
Associated Press, relief was sought enjoin alleged pirating, radio, news 
furnished the Associated Press its members. The nght for which pro- 
tection was was ‘the right conduct those enterprises free of’ interference. 
the issue the value this right, was deposed only that the Associated 
Press received more than $8,000 per month for news the territory served 
the broadcasting station and was danger losing the payments. The 
Associated Press was non-profit corporation, operated without the purpose 
profiting from its services members and equitably dividing the expenses 
among them. The damage the Associated Press Case was its members and 
this was not shown. Neither was alleged proved that any member threat- 
ened withdraw its payments.” 


The motion dismiss also presented generally the issue whether 
the bill stated facts sufficient constitute cause action. disposing 
this issue, the Court said that whether grant refuse motion 
dismiss before answer, largely matter discretion for the court 
below’’ and that ‘‘where the bill makes attack upon the constitu- 
tionality state statute, supported factual allegations sufficiently 
strong, here, raise ‘grave doubts the constitutionality the Act’ 
the mind the trial court, the motion dismiss for failure state 
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cause action should The Court further stated that 
manner and extent which the challenged statute offends 
complies with the applicable provisions the Constitution will clearer 
after hearing and 

Mr. Justice Black rendered vigorous dissent the Florida case, 
stating that believed that the decree enjoining and suspending 
Florida’s law prohibiting monopolistic price fixing should reversed 
because (1) showing has been made that any doubt upon 
State’s power prohibit monopolistic price fixing; (2) complainants 
(appellees here) failed sustain their burden showing $3,000.00 
controversy, required statute; (3) the court below failed re- 
quire bond other conditions adequate protect the people Florida 
who might injured the injunction. 

the course his dissent Mr. Justice Black said: ‘‘This combina- 
tion (ASCAP) apparently includes practically all (probably 95%) 
American and foreign copyright owners controlling rendition copy- 
righted for profit the United States. Not only does this combi- 
nation fix prices through self-perpetuating board twenty-four 
directors, but its power over the business musical rendition great 
that refuse sell rights single compositions, and can, and does 
require purchasers take, monopolistically fixed annual fee, the 
entire repertory all numbers controlled the combination. And 
these fees are not the same for like purchasers even the same locality. 
Evidence shows that competing radio stations the same city, operating 
the same power and serving the same audience, are charged widely 
variant fees for identical performance rights, not because competition, 
but the exercise monopoly power. Since appears that music 
essential part public entertainment for profit, radio stations 
other businesses arbitrarily compelled pay discriminatory fees are 
faced with price fixing practices that could destroy them, because the 
Society has monopoly practically all—if not completely all—avail- 
able music. When consideration also given the fact that arbi- 
trarily fixed lower rate granted favored station itself controlled 
another instrument public communication—a newspaper-—the ulti- 
mate possibilities for control the channels public communication 
and information are apparent. 

have here price fixing combination that actually wields the 
power life and death over every business Florida, and elsewhere, 
dependent upon copyrighted musical compositions for existence. Such 
combination’s power fix prices the power destroy. 
Should Court Equity grant this combination the privilege violat- 
ing State anti-monopoly law? Does State law prohibiting such 
combination present ‘grave constitutional questions?’ 

The so-called Washington ASCAP ease, entitled Buck Gallagher, 
Law. ed. Advance Opinions, 704, arose appeal the appel- 
lants, the American Society Composers, Authors and Publishers, Gene 
Buck, suing his own name and president the Society, and others, 


from decree the District Court the United States for the Western 
District Washington dismissing bill enjoin the 
ment statute the State the purpose which was 
render illegal certain activities carried pools copyright owners 
authorizing blanket licenses the performances their musical 
compositions. The Supreme Court reversed the lower court and re- 
manded the cause with directions permit the introduction evidence 
with respect the value the matter controversy and for further 
proceedings not inconsistent with the Court’s opinion. 

The Washington statute declares unlawful for two more per- 
sons holding separate copyrighted works pool their interests order 
fix prices for their use, collect fees issue blanket licenses for 
their commercial production. Joint undertakings for this purpose are 
permitted the licenses are issued rates assessed per piece 
system usage. All combinations owners separate copyrighted 
musical works are required file complete list these works once 
each year with the secretary the state Washington, together with de- 
tailed information prices and ownership. 

addition the general allegation that the value the matter 
exceeded $3,000, the Society’s bill alleged that the cost 
compliance the Society, the combination members, with section 
four the statute requiring the filing list copyrighted works 
would exceed $300,000. For the individual members who now have the 
benefits the services performed the Society, additional allegations 
set out the imposed upon them the statutory regulation being 
excess $10,000’’ each for carrying for themselves the fune- 
tions now performed for them the Society. Motions dismiss the 
bill denied the general allegation value, denied that there would 
any cost the Society compliance with section four the required 
list already compiled and the expense, since the Society non-profit, 
would borne members, and denied that the individual complainants 
would put cost $10,000 each. There was allegation the 
loss cost the Society members occasioned the requirement 
that the licenses from pooled copyrights should issued per piece 
rates. 

The trial court specific attention the jurisdictional matters 
three months before filed its opinion denying jurisdiction, request 
for additional briefs, but evidence was offered the complainants. 
After the filing the opinion and before the entry the decree, 
complainants’ motion order was entered show cause why witnesses 
should not heard the value the matter controversy. The com- 
plainants furnished uncontroverted affidavit stating that their failure 
offer evidence was due the fact that there was denial the 
facts pleaded. The offer proof showed that was desired ‘‘to offer 
the testimony expert witnesses concerning the cost complying with 


Case, Supp. 541. Washington Laws 1937, Chap. 218, 1070. 
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the requirements Section the Act, and concerning the value 
the property rights question which will affected this 
The trial court did not reject the evidence matter discretion 
because tardily presented. the hearing the rule the court stated 
that the proffered evidence was deemed immaterial because showed 
only cost compliance, not the value the right business free 
the compulsion the statute. The application take further testi- 
mony was denied the trial court and the motion dismiss granted 
that this cause not within the jurisdiction this court federal 
The Supreme Court held that the refusal the trial court 
permit additional evidence these was error. 

After pointing out that the prohibition the Florida statute in- 
volved Gibbs Buck, supra, complete since the Florida statute 
does not permit any combination copyright owners for the purpose 
licensing the use their compositions, and that the Washington 
statute, the other hand, such combination, federation pool not 
prohibited issues licenses ‘‘on rates assessed per piece system 
usage,’’ the Supreme Court said with respect the method for de- 
termining the value the matter controversy 


“Whether state statute regulatory when bill filed 
against its enforcement under Section 266 the Judicial Code, the matter 
controversy the right carry business free the regulation prohibi- 
tion the statute. Where the statute regulatory the value the right 
carry the business, was said McNutt General Motors Acceptance Corp., 
may shown evidence the loss that would follow the enforcement the 
statute. And this loss may something other than the difference between the 
net profit free regulation and the net profit subject regulation. The dif- 
ficulties determining the value rights calculating past profits compared 
with possible future profits, influenced the single factor statutory regula- 
tion, are obvious. This differefice not the only test the value the right 
question. The value the matter controversy may least ac- 
curately shown proving the additional cost complying with the regulation.” 


Mr. Justice Black dissented but wrote opinion the Washington 


case. 


Criminal Law—Evidence—Exclusion Evidence Obtained Intercepting Intrastate 
Telephone Communications. United States Weiss al. Decided the 
United States Court Appeals for the Second Circuit April 10, 1939. 


Appellants were convicted the United States District Court, 
Southern District New York, the use the mails the execution 
scheme defraud insurance companies the filing false claims. 
Error was claimed the admission evidence certain intra-state 
telephone communications intercepted tapping’’ government 
agents. Held: judgment conviction affirmed. Section 605 the 
Communications Act limited application interstate and foreign 
messages. States Weiss al. (C. 2d, April 10, 1939). 
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The court approved the decision the first Valli United 
States, 1012 (discussed March, 1938, 21), and 
disapproved the decision the 6th Cireuit Diamond United States, 
1012 (Feb. 17, 1938), and the decision the 3rd Cireuit 
Sahlowsky United States, 101 (2d) 183 (Dee. 1938, discussed 
JOURNAL, January, 1939, 26). 

The case Olmstead al. United States, 277 438, which 
held that evidence intrastate messages intercepted wire tapping 
was admissible the Federal Courts, from which decision Justices 
Brandeis, Butler and Stone dissented, was distinguished the ground 
that whereas that case the Washington statute made ‘‘wire 
the instant case wire tapping was not prohibited the law 
New York the time the interception was made and therefore the 
government using messages thus obtained was not accepting the fruits 
crime. 


Book Reviews 


The Civil Aeronautics Act Annotated Charles Rhyne. 1939. Foreword 
Pat McCarran. Washington Law Book Company, Washington, C.; 


The Civil Aeronautics Act 1938 which created the Civil Aero- 
Authority one the most recent pieces Federal legislation 
for civil Charles Rhyne, who member the Bar 
the District Columbia, has his book ‘‘The Civil Aeronauties Act 
Annotated,’’ given comprehensive account the Congressional history 
which produced the Act and the precedent upon which based, work 
which will considerable assistance and value members the 
Bar who are planning appear before this new administrative agency, 
and all those who are interested generally the field administrative 
law. 

Senator his Foreword’’ calls attention the fact that 
America’s future from standpoint transportation rests, 
large extent, civil aviation. states, that not only commercial 
aerial transport play vital part our national development, but 
likewise become forceful agency for national defense. The Sena- 
tor states that prompted voice his highest commendation 
the this work, from historic standpoint, and its worthwhile- 
ness for those who would correctly advised the law civil aviation. 

Mr. Rhyne has given careful attention the subject matter and the 
book contains wealth information, which would otherwise sub- 
stantially available the Washington attorney, but which certainly 
would not available usable and helpful form here presented. 
Mr. Rhyne has not contented himself with mere legislative history 


the Act but has gone into background material, including technological 
characteristics the air carrier industry and complete review the 
Federal legislation which led the Civil Aeronauties Act 1938. 
Valuable information likewise ineluded the Appendices made part 
the book. will prove extremely helpful and valuable all 
who plan appear before this new Federal agency. 

Mr. Rhyne also author publication Airports and Air- 
planes and the Legal Problems they Create for which pub- 
lished under the sponsorship the National Institute Municipal Law 
Officers. Practitioners before the Federal Communications Commission 
will interested this publication also touches regulations for 
lighting and painting antenna towers. Copies are available the 
Institute’s office, 730 Jackson Place, Washington, 


Recent Commission Decisions 


the Matter Pinellas Broadcasting Company, St. Petersburg, Florida, Docket 
No. 4902. Decided April 1939. 


The application Pinellas Broadcasting Company requested 
authority construct and operate new broadeast station St. Peters- 
burg, Florida, the frequency 1370 ke. with power 100 watts 
night, 250 watts day, unlimited time. The examiner recommended that 
the application granted and the Commission upheld this 
dation. 

The Commission found that the applicant qualified all respects 
and that need exists for the proposed service. Stations WSUN St. 
Petersburg and WFLA Tampa share time the same frequency. 
They are affiliated with the National Broadcasting Company. WDAE 
operates Tampa and affiliated with the Columbia 
System. All three stations render primary broadcast service St. 
Petersburg. was found that the proposed service will supplement that 
WSUN broadeasting ‘‘new and different not now avail- 
able from the existing stations. 


the Matter Tulare-Kings Counties Radio Associates, (KTKC), Visalia, Cali- 
fornia, Docket No. 5118. Decided April 1939. 


The licensee Station KTKC filed application change the sta- 
tion’s frequency from 1190 ke. 890 ke. and increase the power and time 
operation from 250 watts day kw., unlimited time, with the use 
directional antenna night. The examiner recommended that the 
application granted. The Commission upheld the recommendation. 

The Commission found that the station will serve larger population 
during the day. night, service will rendered area which 
does not now receive service from the station because the limited hours 


we 


operation. The proposed night service needed particularly because 
the large number farms the area. The proposed equipment 
satisfactory and objectionable interference will caused any 
existing station. However, the grant was made contingent upon proof 
performance the directional antenna. The proof must show that the 
station will not produce maximum field the direction Station 
KFPY Spokane, Washington excess that specified the radia- 
tion pattern and that the antenna will have minimum effective field 
intensity 175 mv/m mile for kilowatt. 


the Matter Radio Enterprises, Inc., Victoria, Texas, Docket No. 5232. Decided 
April 10, 1939. 


The application Radio Enterprises, Inc. requests authority 
construct and operate new broadcast station Victoria, Texas, 1310 
ke. with power 100 watts night, 250 watts day, unlimited time. The 
Commission denied this application. 

The applicant corporation composed three stockholders, none 
whom resides Victoria, although one the stockholders intends 
move Victoria the event the application granted. The manage- 
ment the station subject and under the direction the 
Board Directors the Chamber Commerce Victoria, and the 
policies the station management are subject the approval 
the Chamber Commerce. The applicant entered into agreement 
with the Chamber Commerce this effect order obtain the 
assistance and cooperation that body securing the grant the 
application. The Commission disapproved this agreement, and made 
the following comment with reference thereto: 


“All three members the applicant corporation are non-residents Vic- 
toria and the action the Chamber Commerce exacting such agreement 
probably was motivated doubt their knowledge the needs that area, 
and their ability intent render the type service needed that com- 
munity. previous decisions this Commission has held: “The Communica- 
tions Act contemplates that the responsibilities operating broadcast station 
shall rest solely the licensee. imperative that the Commission grant- 
ing applications for broadcast facilities must have before the real party 
interest.’ (Edwin Kraft al, 560) And: Commission must 
look the applicant the potential licensee maintain the burden required 
the statute exchange for the privileges which the granting application 
bestows. The applicant, therefore, must the real party interest.’ 


The Commission found that the applicant not financially qualified 
construct and operate the proposed station. The total assets and re- 
sources the applicant amounted $12,500, only slightly excess 
the amount required construct the proposed station. The continued 
successful operation the station will therefore depend upon the ob- 
taining immediate and adequate advertising support from the business 
men the community. The evidence commercial support was inade- 
quate and this connection the Commission stated 
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“There competent evidence the record showing that the proposed 
station would receive adequate commercial support from advertisers the 
area served. statement bearing the signatures various men Victoria was 
introduced evidence for the sole purpose showing that those certain per- 
sons would interested local broadcast station and might offer some 
support. showing whatever made that any prospective potential adver- 
tiser will support the station with any specific amount advertising for any 
definite period time the application granted. This being the only station 
Victoria, may reasonably assumed that would receive some commer- 
cial support. However, the record herein the amount thereof which might 
anticipated entirely the realm conjecture. There ap- 
pears factual basis which any estimate thereof may made.” 


The testimony relating the financial worth Mr. Bowen, one 
the three stockholders, was held the Commission insufficient 
support favorable finding fact the financial qualifications 
the applicant since the testimony was both hearsay and opinion evidence. 
The Commission stated 


“As stated the findings fact, Mr. Bowen, who one the three stock- 
holders and paid all the $12,500 now available the applicant corporation, 
submitted financial statement, nor did appear and testify the hearing 
deposition. His financial responsibility was sought established the 
testimony another witness. Such testimony was clearly hearsay and opinion evi- 
dence which cannot made the basis findings fact. (See 
Pearce, 148). Admitting, therefore, that one the three who 
will, the end two years, pay additional capital, there competent 
evidence the record that will able so, and the record silent 
the financial worth the other two stockholders.” 


the Matter Mountain Top Trans Radio Corporation, Denver, Colorado, Docket 
No. 4896. Decided 10, 1939. 


This proceeding arose upon the application the Mountain Top 
Trans Radio Corporation for construction permit erect broadcast 
station Denver which would operate 1310 ke., 100 watts night, 250 
watts day, unlimited time. After hearing the examiner who heard the 
evidence recommended that the application denied. The Commission 
upheld this 

The Commission denied the application because the lack proof 
citizenship the principal stockholder the applicant corporation. 
This stockholder was born Austria and came this country when 
was two years old. claimed derivative citizenship through the natur- 
alization his father. The Commission held that such evidence was not 
sufficient prove that the stockholder was American citizen and that 
the applicant had failed prove that was legally qualified 
required Section 310 the Act. was further held that 
need had been shown for the proposed service since Stations KFEL 
and KVOD Denver, now sharing time 920 ke., have been granted 
permits operate unlimited time separate frequencies with increased 
power and will devote considerable time local sustaining programs. 
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the Matter Hunt Broadcasting Association, Greenville, Texas, Docket 
Decided April 1939. 


May 18, 1937 construction permit was issued the Hunt 
Broadcasting Association granting authority construct and operate 
new station Greenville, Texas 1200 ke., 100 watts, day- 
time only. The action the Commission became effective July 13, 

Subsequent thereto one the respondents, Southland Industries, 
the licensee Station WOAI San Antonio, Texas, operating 
1190 ke., kw., unlimited time, filed notice appeal with the United 
States Court Appeals for the District Columbia which was 
asserted that the granting the application the Hunt Broadcasting 
Association would adversely affect reason interference the operation 
Station WOAI. The notice appeal had been filed with the Court 
Appeals subsequent the filing petition for rehearing with the 
Commission but prior any action the Commission thereon. The 
Court Appeals dismissed the appeal the ground that was prema- 
ture since the petition for rehearing was still pending before the Com- 
mission. The Commission then denied the petition for rehearing, and 
another appeal was taken Southland Industries, Inc. 

Prior the submission briefs and argument upon the appeal, one 
the members the Hunt Broadcasting Association, Mr. Fred 
Horton, died. Southland Industries, Inc. then filed motion with the 
Court Appeals requesting that the case remanded the Commis- 
sion the grounds that the Hunt Association was 
common-law partnership and that the death Mr. Horton effected 
dissolution the partnership for all purposes. Therefore, was the 
position Southland Industries, Inc. that the death Mr. Horton 
effected abatement the action. The appellant, Southland Indus- 
tries, Inc., also requested the Court Appeals order the Commission 
deny the application. The Commission requested the court remand 
the application but opposed the request that the Commission ordered 
deny it. The Court Appeals granted the motion the Commis- 
sion. 

February 20, 1939, the Commission issued order upon the 
Hunt Association show cause why the construction per- 
mit held the Association should not revoked. The applicant filed 
answer the order show cause March 1939 requesting that 
the Commission should not revoke the construction permit. 

The Commission reached the conclusion that the death Mr. Hor- 
ton dissolved the Association common-law partnership and that the 
permit which had already been issued terminated the 
date the dissolution the Association. The Commission also ordered 
that for construction permit which had 
been filed with the Commission June 26, 1937 should dismissed. 
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the Matter William Schield, Harold Smithson and Sidney Lewis, Transferors, 
and Ray McClung, Horace Thomas and Stanley Pratt, jr., Transferees, 
Docket No. 5286. Decided April 10, 1939. 


These proceedings arose upon the application the above named 
transferors and transferees for consent the Commission under Sections 
and 310(b) the Act transfer control Golden Empire Broad- 
Company, licensee Stations KHSL, Chico, California and 
KVCV, Redding, California. The examiner recommended that the ap- 
plication granted and the Commission upheld the recommendation. 

The stock the licensee held the transferors will delivered 
the transferees for the sum $55,000, and all the liabilities will paid 
out the purchase price. The stations’ gross revenue for the year begin- 
ning May 1937, was $36,553.82, operating expenses $38,869.18, non 
operating income deductions $1,293.91, net loss prior Federal in- 
tax $3,609.27. The Federal income tax for 1936 paid during the 
year amounted $45.67, resulting net loss KHSL had 
net profit $1,138.10 but KVCV sustained net loss $4,793.04. 
Advertising contracts over KHSL averaged $1,500 $2,500 month and 
$700 $1,200 over KVCV. Concluding that the application may 
granted within the purview Sections 301 and 310(b) the Act, the 
Commission found that the combined physical properties the stations 
originally cost $38,272.94, have depreciated value $24,610.84 and 
replacement value $43,201.16. 
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